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A. IDENTITY OF PETITIONER 

Petitioner, Andre Taylor, appellant below, asks this Court to accept 

review of the Court of Appeals' decision terminating review that is designated 

in part B of this petition. 

B. DECISION OF THE COURT OF APPEALS 

Taylor seeks review of the unpublished opinion of the Court of Appeals 

in cause number 51291-2-II, filed June 25, 2019. A copy of the decision is 

in the Appendix A at pages A-1 through A-8. 

C. ISSUES PRESENTED FOR REVIEW 

I. Double jeopardy forbids multiple convictions for the same 

crime if there is a violation of only one unit of prosecution. The unit of 

prosecution for failure to register is a course of conduct. This course of 

conduct is failure to comply with the ongoing duty to report, not each separate 

failure to report. Mr. Taylor was convicted of two counts of failure to register, 

premised on his failure to report on four different dates. Do these convictions 

for the same unit of prosecution violate double jeopardy? 

D. STATEMENT OF THE CASE 

1. Procedural history: 

In November 2015, Andre Taylor registered as a transient with the 

Cowlitz County Sheriff's Office, which required him to check in once a week. 

Taylor failed to check in as required three times in January 2016. The State 

charged Taylor with failure to register as a sex offender. He was arrested and 



placed in custody on January 28, 2016. 

a. Cause no. 16-1-00147-2 

On February 1, 2016, the State charged Mr. Taylor with one count of 

failure to register as a sex offender, alleging a violation of the registration 

requirements between August 28, 2015 and January 19, 2016. RCW 

9A.44.130(1), (4)(a), (4)(b), (5)(a) and (5)(b), RCW 9A.44.132(1)(b). CP 4-

5. The State filed an amended information on March 17, 2016. CP! 1-12. 

Mr. Taylor waived his right to jury trial on March 17, 2016 and pleaded 

guilty to the charge on March 24, 2016. CP 14-28. Mr. Taylor moved to 

withdraw his plea on June 17, 2016, and the motion was heard on August 4, 

2016. Defense counsel argued that Mr. Taylor was not advised of his ability 

to move to withdraw the registration requirement by attorneys who 

represented him in his subsequent cases involving failure to register in 2004, 

2008, 2009 and 2012 did not inform him of the ability to vacate his original 

plea and that counsel did not inform him that he was eligible to petition the 

court for release from the registration requirement under RCW 9A.44.140. 

RP at 60-61; CP 30-37. After hearing argument, the court granted Mr. 

Taylor's motion to withdraw his guilty plea. RP at 63. 

Mr. Taylor was released on personal recognizance on August 30, 

2016. RP at 65-67. 

In August 2016, the trial court released Taylor from jail. Taylor failed 

to register with the sheriff's office as required after his release from jail. In 
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October, the State charged Taylor with a second count of failure to register 

as a sex offender on or about August 28. 

b. Cause no. 16-1-01305-5 

Taylor again was arrested and remained in custody until he was 

released on October 25. Taylor again failed to register with the sheriff's office 

as required after his release from jail. He was brought back into custody on 

November 20. On October 12, 2016, the State filed an information charging 

Mr. Taylor with failure to register as a sex offender following his release 

from custody in Cowlitz County cause no. 16-1-01305-5. Mr. Taylor was 

arrested in October 2016 and released on October 25, 2016. He did not check 

in with the Sheriffs office. CP 2-3. He appeared for hearings on September 

20, 2016, October 10, 2016, October 25, 2016. RP at 69-84. Mr. Taylor did 

not appear at the hearing on November 14, 2016 and the court issued a bench 

warrant. RP at 85-86. 

The State filed a second amended information on June 22, 2016, 

alleging that Mr. Taylor did not register between October 11. 

Mr. Taylor waived his right to a jury trial in both cause numbers. 

After a stipulated facts trial, the trial court found Taylor guilty of the two 

failure to register charges under various provisions of RCW 9A.44. l 30 and 

RCW 9A.44.132(1)(b). Following entry of stipulated facts, the trial court 

found Mr. Taylor guilty of failure to register as a sex offender and bail 

jumping on July 27, 2017. RP at 142. 

3 



Taylor appeals his convictions of two counts of failure to register as 

a sex offender and bail jumping. The court held that (I) Taylor's convictions 

did not violate double jeopardy because they were not part of the same unit 

of prosecution. By unpublished opinion filed June 25, 2019, the Court of 

Appeals, Division II, affirmed the convictions. See unpublished opinion. 

Taylor now petitions this Court for discretionary review pursuant to 

RAP 13.4(b). 

E. ARGUMENT WHY REVIEW SHOULD 
BE ACCEPTED 

The considerations that govern the decision to grant review are set 

forth in RAP 13 .4(b ). Petitioner believes that this court should accept review 

of these issues because the decision of the Court of Appeals is in conflict 

with other decisions of this Court and the Court of Appeals (RAP 13.4(b)(l) 

and (2)). 

L ONLY ONE UNIT OF PROSECUTION FOR 
FAILURE TO REGISTER WAS AVAILABLE AND 
ONE OF THE TWO CONVICTIONS FOR 
FAILURE TO REGISTER SHOULD BE VACATED 

The state and federal constitutions prohibit double jeopardy. State v. 

Fuller, 185 Wn.2d 30, 33,367 PJd 1057 (2016); Const. art. I,§ 9 ("No person 

shall ... be twice put in jeopardy for the same offense."); U.S. Const. amend. V 

("nor shall any person be subject for the same offence to be twice put in jeopardy 

of life or limb"). A person may not be punished multiple times for the same 

offense. Fuller, 185 Wn.2d at 33. 
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Double jeopardy principles forbid the government from convicting a 

person multiple times under the same statute if the person committed only one 

unit of the crime. State v. Westling, 145 Wn.2d 607, 610, 40 P Jd 669 (2002). 

When "a defendant is convicted of multiple violations of the same statute, the 

double jeopardy question focuses on what 'unit of prosecution' the Legislature 

intends as the punishable act under the statute." Id. 

Two double jeopardy cases holding that repeated failures to register 

constitute a single ongoing and continuing offense rather than multiple offenses. 

See State v. Green, 156 Wash. App. 96, 99-101, 230 P.3d 654 (2010); State v. 

Durrett, 150 Wash. App. 402, 410-11, 208 P.3d 1174 (2009). 

In Durrett, the defendant was a sex offender who was required to report 

weekly to the sheriff's office because he had no fixed residence. 150 Wash. App. 

at 405, 208 P.3d 1174. He failed to repott for two weeks in a row, reported in the 

next two weeks, and then failed to report again until being arrested seven weeks 

later. Id. The State charged the defendant with two counts of failure to register 

based on the two separate periods of noncompliance, and he was found guilty of 

both charges. Id. 

Durrett argued that his two convictions violated double jeopardy 

because the failure to report was a single criminal act or one unit of 

prosecution. Id. at 405-06, 208 P .3d 1174. Division One of this court rejected 

the State's argument that the statutory reporting requirements created a 

discrete and separate offense each week the defendant failed to report. Id. at 
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409, 208 P.3d 1174. Instead, the court stated: 

[I]t is reasonable to view the "requirement" to report weekly as an 
ongoing obligation or duty rather than a collection of discrete actions. 
Viewed in this manner, the duty to report weekly is more appropriately 
described as an ongoing course of conduct that may not be divided into 
separate time periods to support separate charges. 

Id. 

The court concluded that "the punishable offense would be a course 

of conduct-the failure to comply with the ongoing duty to report-rather 

than each separate failure to report." Id. at 410. 

Using the unit of prosecution analysis, the court determined that the 

period of the defendant's failure to report ran from the date of his first failure 

to report until his arrest. Id. at 411. The court stated that the fact that the 

defendant reported for two weeks in the middle of that period of 

noncompliance did not subject him to two convictions. Id. 

This Court applied the same reasoning in State v. Green, 156 Wn. 

App. 96,230 P.3d 654 (2010). In Green, the defendant was a sex offender 

who was required to register every 90 days. 156 Wash. App. at 98,230 P.3d 

654. Green was required to register with the sheriff every 90 days. Green, 

156 Wn. App. at 98. He registered on April 9, 2007, but failed to report again 

until April 29, 2008, one year later. Id. The court noted that, as in Durrett, 

the statute did not clearly establish a new unit of prosecution for every 90-
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day period. Id. at 100. Following Durrett, the Court found that Green had 

committed an ongoing and continuous offense over the entire year, which 

could not support separate charges. Id. at 10 I. The court held that the trial 

court had properly dismissed a second charge for failure to register during 

the same, one-year period. Id. at 102. 

The court addressed the unit of prosecution for a violation of RCW 

9A.44. l 30. Id. at 99-100. Relying on Durrett, the Court stated that "we 

construe the duty to register every 90 days as creating an ongoing course of 

conduct that cannot support separate charges." Id. at 10 I. The court 

concluded that the defendant "committed an ongoing and continuing 

offense" from the time he first failed to report until he registered again. Id. 

Durrett provides the proper approach. Fairness concerns heavily 

influenced the Durrett court's decision. This Court recognized that it would 

be reasonable to view the statute as punishing each weekly failure to report 

but declined to adopt such an interpretation. Durrett, 150 Wn. App. at 410. 

Instead, the court applied the rule of lenity, in part because of the 

"significantly harsher consequences" of such an interpretation. Id. The court 

also declined to adopt the State's argument that periods of compliance cut off 

the unit of prosecution, permitting multiple charges. Id. at 411. The court 

noted that under this theory, Durrett could have been subject to even more 
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charges ifhe had reported more frequently. Id. Permitting the State to charge 

more counts of failure to register due to intermittent compliance would not 

encourage regular reporting, so the court rejected this theory. Id. 

As in Durrett, the multiple charges were premised on Mr. Taylor's 

lack of compliance, but in his case was interrupted by an arrest and release. 

The second arrest was for the same omission as the first arrest. The only 

difference with Durrett is that Mr. Taylor had the misfortune of being arrested 

for one of the transgressions in the intervening period. And as in Durrett, 

Taylor could have been repeatedly arrested for the same "continuing" offense. 

Under Durrett, this violates double jeopardy. Accordingly, this Court should 

accept review .. 

F. CONCLUSION 

For the foregoing reasons, this Court should grant review to correct the 

above-referenced errors in the unpublished opinion of the court below that 

conflict with prior decisions of this Court and the courts of appeals. 

DATED: August 20, 2019. 

Respectfully submitted, G?lLrat FIRM 
PETER B. TILLER-WSBA 20835 
ptiller@tillerlaw.com 
Of Attorneys for Andre Taylor 
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APPENDIX A 



Filed 
Washington State 
Court of Appeals 

Division Two 

June 25, 2019 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, 

Respondent, 

v. 

ANDRE TERRELL TAYLOR, 

Appellant. 

No. 51291-2-II 
consolidated with 

No. 51301-3-II 

UNPUBLISHED OPINION 

MAXA, C.J. - Andre Taylor appeals his convictions of two counts of failure to register as 

a sex offender and bail jumping. We hold that (I) Taylor's convictions did not violate double 

jeopardy because they were not part of the same unit of prosecution; (2) the trial court did not err 

in denying Taylor's motion to dismiss based on his attorneys' failure in previous cases to inform 

him that he was eligible to seek relief from the duty to register; and (3) as the State concedes, the 

community custody supervision fee and interest accrual provision included in Taylor's 

judgments and sentences must be stricken. Accordingly, we affirm Taylor's convictions, but we 

remand for the trial court to strike the community custody supervision fees and interest accrual 

provisions from the judgments and sentences. 

FACTS 

In 1992, Taylor was convicted of second degree rape in King County. He was a juvenile 

when he committed the offense. At that time, Taylor was informed that he had an obligation to 

register as a sex offender for life but that he could petition the trial court for relief from that 
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obligation. He subsequently was convicted of failure to register as a sex offender in 2004, 2008, 

2009, and 2012. 

In November 2015, Taylor registered as a transient with the Cowlitz County Sheriffs 

Office, which required him to check in once a week. Taylor failed to check in as required three 

times in January 2016. The State charged Taylor with failure to register as a sex offender. He 

was arrested and placed in custody on January 28, 2016. 

In August 2016, the trial court released Taylor from jail. Taylor failed to register with the 

sheriffs office as required after his release from jail. In October, the State charged Taylor with a 

second count of failure to register as a sex offender on or about August 28. 

Taylor again was arrested and remained in custody until he was released on October 25. 

Taylor again failed to register with the sheriffs office as required after his release from jail. He 

was brought back into custody on November 20. The State later filed an amended information 

on the second count that identified the charging period as between October 11, 2016 and 

November 20, 2016. 

In November, Taylor also failed to appear at a scheduled court proceeding. The State 

charged him with bail jumping under a separate cause number. 

Taylor filed a motion to dismiss all the charges based on various court rules and 

constitutional provisions. He claimed that he had been advised that he was required to register as 

a sex offender for life when in fact he was eligible to petition for relief from the registration 

requirement before all of his previous failure to register convictions. He claimed that state 

officials had lied to him about his duty to register and that he had received ineffective assistance 

of counsel during his previous failure to register cases. The trial court denied this motion. 
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After a stipulated facts trial, the trial court found Taylor guilty of the two failure to 

register charges under various provisions of RCW 9A.44.130 and RCW 9A.44.132(1)(b ). The 

court also found Taylor guilty of bail jumping. As part of his sentence in both cases, the trial 

court ordered Taylor to pay supervision fees as determined by the Department of Corrections 

(DOC) while he was on community custody and a crime victim penalty assessment. The 

judgments and sentences also contained a provision stating that the legal financial obligations 

(LFOs) imposed would bear interest until payment in full. 

Taylor appeals his convictions and the imposition of the community custody supervision 

fees and interest accrual provision. 

ANALYSIS 

A. DOUBLE JEOPARDY 

Taylor claims that his two convictions for failing to register as a sex offender violate the 

double jeopardy clause because they were part of a single unit of prosecution. We disagree. 

1. Legal Principles 

The Fifth Amendment to the United States Constitution and article I, section 9 of the 

Washington Constitution prohibit double jeopardy. This prohibition includes that a person 

cannot receive multiple punishments for the same offense. State v. Villanueva-Gonzalez, 180 

Wn.2d 975,980,329 P.3d 78 (2014). Determining whether Taylor's convictions constitute 

multiple punishments for the same offense requires determination of legislative intent and 

presents a question of statutory interpretation. Id. When a defendant has multiple convictions 

under the same statutory provision, as here, we apply the "unit of prosecution" analysis that asks 

what act or course of conduct the legislature has defined as the punishable act. Id. at 980-81. 

We review alleged violations of double jeopardy de nova. Id. at 979-80. 
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2. Analysis 

Two cases address double jeopardy in the context of a failure to register as a sex 

offender. In State v. Durrett, the defendant was a sex offender who had an obligation to report 

weekly to the sheriffs office because he was transient. 150 Wn. App. 402, 405, 208 P.3d 1174 

(2009). He failed to report for two weeks in a row, reported in the next two weeks, and then 

failed to report again until being arrested. Id. The State charged the defendant with two counts 

of failure to register based on the two separate periods of noncompliance, and he was found 

guilty of both charges. Id. 

The court held that the two convictions violated double jeopardy because they involved 

only one unit of prosecution. Id. at 404. The court stated that the duty to report weekly "is more 

appropriately described as an ongoing course of conduct that may not be divided into separate 

time periods to support separate charges." Id. at 409. Therefore, the court concluded that the 

unit of prosecution was the "course of conduct - the failure to comply with the ongoing duty to 

report - rather than each separate failure to report." Id. at 410. The court stated that the failure 

to report course of conduct began on the date the defendant first failed to report and ended when 

he was arrested. Id. at 411. 

In State v. Green, the defendant was a sex offender who had an obligation to report every 

90 days. 156 Wn. App. 96, 98,230 P.3d 654 (2010). He registered once in April 2007 but failed 

to report again for over one year. Id. The State charged him with failing to report in July 2007 

and the trial court found him not guilty. Id. The State then charged him with failing to report in 

October 2007 and the trial court dismissed the second charge on double jeopardy grounds. Id. 

This court affirmed. Id. at I 02. Relying on Durrett, the court "construe[ d] the duty to 

register every 90 days as creating an ongoing course of conduct that cannot support separate 
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charges." Green, 156 Wn. App. at 101. The court concluded that the defendant "committed an 

ongoing and continuing offense" from the time he first failed to report until he registered again. 

Id. The court stated that "[t]he State may file another charge for new failure to register conduct, 

so long as the continuing course of conduct of a prior failure to register has ended." Id. 

This case is different than Durrett and Green because Taylor was arrested and placed in 

custody based on his first charge of failure to register. His second charge related to his failure to 

register after his release from custody on the first charge. Under Durrett, Taylor's failure to 

report course of conduct began on the date he first failed to report and ended when he was 

arrested. See 150 Wn. App. at 411. Therefore, when he was released from custody and failed to 

report again, the first course of conduct had ended and a new course of conduct had begun. As 

stated in Green, the State could file a new failure to report charge because the continuing course 

of conduct of the prior failure to register had ended. 156 Wn. App. at 101. 

Taylor's two convictions arose from discrete time periods interrupted by arrest and 

confinement. Accordingly, we hold that the convictions do not violate double jeopardy. 

B. DENIAL OF MOTION TO DISMISS 

Taylor argues that the trial court erred in denying his motion to dismiss. He claims that 

dismissal of all charges was appropriate because (1) the attorneys that represented him for his 

four previous failure to register convictions provided ineffective assistance of counsel by failing 

to inform him that he could have petitioned the court to be relieved of his duty to register and (2) 

if he had known that he could have petitioned he would have been relieved of his duty to register 

and his current convictions (including the bail jumping conviction) would not have happened. 

We reject this claim. 
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1. No Legal Basis for Dismissal 

Taylor asserts that he was entitled to a dismissal of his charges under CrR 7.8(b)(5), 

which allows for relief from a judgment for "[a]ny other reason justifying relief from the 

operation of the judgment." He argues that the ineffective assistance of previous counsel is a 

reason for providing relief from a judgment. However, CrR 7.8(b)(5) clearly is inapplicable here 

because Taylor's motion was to dismiss the charges against him before trial. At that point, there 

was no judgment from which the trial court could have provided relief. 

Taylor also generally argues ineffective assistance of counsel, which can be the basis for 

reversing a conviction. State v. Estes, 188 Wn.2d 450,457,395 P.3d 1045 (2017). But Taylor 

provides no authority for the proposition that ineffective assistance of counsel in a prior failure 

to register case requires dismissal of charges in a subsequent failure to register case. We reject 

Taylor's argument that the trial court erred in denying his motion to dismiss. 

2. Ineffective Assistance of Counsel 

In any event, Taylor's ineffective assistance of counsel claim has no merit. To prevail on 

an ineffective assistance claim, the defendant must show both that (I) defense counsel's 

representation was deficient and (2) the deficient representation prejudiced the defendant. Estes, 

188 Wn.2d at 457-58. Significantly, in evaluating an effective assistance of counsel claim, we can 

consider only facts contained in the record. State v. Linville, 191 Wn.2d 513,525,423 P.3d 842 

(2018). We cannot determine ifan ineffective assistance of counsel claim has merit if the record 

is insufficient to make this determination. See id. at 524-25. 

Here, Taylor's prior failure to register convictions were in 2004, 2008, 2009, and 2012. 

Before each of those convictions, Taylor had been eligible to petition the court for relief from his 

duty to register ifhe met certain requirements based on clear and convincing evidence. Former 
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RCW 9A.44.140(3)(2002) (applicable to the first three convictions); former RCW 9A.44.143 

(2011) (applicable to the 2012 conviction). 

We assume without deciding that Taylor's previous attorneys were deficient in failing to 

inform him of his ability to petition for relief from his duty to register as a sex offender. 

Regarding prejudice, Taylor argues that if his attorneys had informed him of his ability to 

petition for relief from his duty to register, it is reasonable to assume that he would have obtained 

such relief before he was charged with his current offenses. But this claim is speculative. 

First, when Taylor was convicted of second degree rape in 1992, he was informed in 

writing of his right to petition for relief from the duty to register. Despite being so informed, 

Taylor never petitioned for relief. Second, Taylor has presented no evidence to show that he 

could have satisfied the statutory requirements to be relieved from his duty to register or that a 

court would have granted his petition for relief. Therefore, the record is insufficient to show that 

any deficient performance prejudiced Taylor. 

We reject Taylor's ineffective assistance of counsel claim. 

C. LFO PROVISIONS 

Taylor argues, and the State concedes, that the community custody supervision fee and 

interest accrual provision included in Taylor's judgment and sentence must be stricken. 1 We 

agree. 

In 2018, the legislature amended RCW 10.01.160(3), which now provides that 

discretionary LFOs cannot be imposed on a defendant who is indigent at the time of sentencing 

as defined in RCW 10.101.010(3)(a)-(c). The legislature also amended RCW 10.82.090, which 

1 In the table of contents of his supplemental brief, Taylor references the imposition of a DNA 
collection fee. However, he makes no argument on that issue, so we do not address it. 
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now states that no interest will accrue on nonrestitution interest after June 7, 2018, and that the 

trial court shall waive nonrestitution interest that had accrued before June 7, 2018. RCW 

10.82.090(1), (2)(a). The 2018 amendments to the LFO statutes apply prospectively to cases that 

were pending on direct appeal from the judgment and sentence when the amendments took 

effect. State v. Ramirez, 191 Wn.2d 732, 747-49, 426 P.3d 714 (2018). 

The community custody supervision fee is a discretionary LFO. State v. Lundstrom, 6 

Wn. App. 2d 388,396 n.3, 429 P.3d 1116 (2018). The trial court found Taylor indigent at 

sentencing. Therefore, under RCW 10.01.160(3) the community custody supervision fee must 

be stricken. Further, under RCW I 0.82.090(1) and (2)(a) the interest accrual provision must be 

stricken. 

CONCLUSION 

We affirm Taylor's convictions, but we remand for the trial court to strike the community 

custody supervision fees and interest accrual provisions from the judgments and sentences. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

. M~c.o..J _t.._,_,-'-J_, ----
We concur: 

M.:J;:r:, __ 
MELNICK, J. J 
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